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DEVELOPMENT ASSESSMENT REPORT 
Application No. DA201900268 
Address 199 Enmore Road, Enmore 
Proposal To extend the trading hours of the licensed premises known as 

the Sly Fox  
Date of Lodgement 6 August 2019 
Applicant Urban & Co. Design Pty Ltd  
Owner Wonarla Pty Ltd 
Number of Submissions 14 
Value of works Nil 
Reason for determination at 
Planning Panel 

Number of submissions exceed Officer delegation 

Main Issues Hours of operation, noise and amenity 
Recommendation Approval with Conditions 
Attachment A Recommended conditions of consent 
Attachment B Acoustic Report 
Attachment C Plan of Management 
Attachment D Bump Productions letter  
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1. Executive Summary 
 
This report is an assessment of the application submitted to Council to extend the trading 
hours of the licensed premises known as the Sly Fox to allow 24 hours a day, 7 days a week 
trading at 199 Enmore Road, Enmore. In addition, the application seeks consent for 
amplified music during the extended hours. The application was notified to surrounding 
properties and 14 submissions were received during the notification period. A significant 
number of submissions were received ostensibly in support of the application through an 
online petition very close to the finalisation of this assessment. 
 
The main issues that have arisen from the application include: 
 

• Acoustic impacts, particularly those arising during early morning hours (after 
midnight); and 

• The increased amenity impact associated with the proposed hours of operation. 
 
Given the above concerns relating to the potential acoustic impact of the proposed hours of 
operation and the proximity of residential premises, the modification to operate 24 hours a 
day, 7 days a week is not considered acceptable.  
 
Notwithstanding this, it is recommended that a trial period for trading after midnight in 
accordance with the Marrickville DCP (see section 5(c) of this report) be given to allow the 
operator to demonstrate good management and any impacts monitored. 
 
2. Proposal 
 
The application seeks Council’s approval to extend the trading hours of the Sly Fox to 24 
hours a day, 7 days a week including the removal of the existing noise restrictions on the site 
which prohibit amplified music after 3.00am.  
 
3. Site Description 
 
The subject site is located on the northern side of Enmore Road, between Cambridge Street 
and Liberty Street, Enmore. The site has a total area of 270sqm and is legally described as 
Lot 1 in Deposited Plan 82870. 
 
The site has a frontage to Enmore Road of 11 metres and a secondary frontage of 
approximately 25 metres to Cambridge Street. The site has access to Cavendish Lane at its 
rear boundary. 
 
The site supports a three storey hotel premises. The adjoining properties support a mix of 
commercial and residential properties.  
 
The subject site is listed as a heritage item under Marrickville Local Environmental Plan 
2011, namely ‘Sly Fox Hotel, including interiors’ (Item No.I36). The property is located within 
the King Street and Enmore Road Heritage Conservation Area (Area No.C2). 
 
In accordance with Development Consent No.17889, the hotel is permitted to trade between 
the hours of 9.00am and 10.00pm Mondays, Tuesdays and Wednesdays, 9.00am to 
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11.00pm Thursdays, Fridays and Saturdays, 12.00pm to 10.00pm Sundays and 9.00am to 
10.00pm on Public Holidays. 
 

 
 

Image 1: Site Photo 
 
4. Background 
 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site and 
any relevant applications on surrounding properties.  
 
Subject Site 
 
Application Proposal Decision & Date 
No. 17889 To carry out refurbishment works to a 

hotel and a 6 month trial period for the 
Public Bar being permitted to trade 
from 5:00am to 3:00am the following 
day Mondays to Saturdays and 
10:00am to 12.00 midnight Sundays 
and the Saloon Bar (gaming room) 
being permitted to operate 24 hours a 
day, seven days a week. 

Approved 8 October 1998. 

No. 200200705 To continue the trading hours of the Approved 4 December 
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hotel the same as those approved 
under Determination No. 17889 

2002. The consent was time 
limited for two (2) years and 
expired on 4 December 
2004. 

No. 200500584 To continue the trading hours of the 
hotel the same as those approved 
under Determination No. 17889 

Approved 2 November 
2005. The consent was time 
limited for four (4) years and 
expired on 2 November 
2009. 

No. 200600202 To carry out alterations to the ground 
floor level of the Sly Fox Hotel and a 12 
month trial period to extend the hours 
of operation of the hotel to 24 hours a 
day seven days a week excluding the 
period from 12.00 midnight on Sundays 
to 5.00am on Mondays 

Approved 2 August 2006. 

No. 200700601 To carry out alterations to the premises 
to refurbish the first floor level of the 
hotel to create additional bar area and 
an outdoor smoking deck and to use 
the premises as a Place of Public 
Entertainment 

Deferred Commencement 
Consent approved on 2 July 
2008. Consent became 
operative on 23 March 
2010. 

No. 201500436 To demolish part of the premises and 
carry out alterations and additions to 
the first and second floors of the 
premises and use as hotel 
accommodation 

Withdrawn 

No.200500584.01 To modify Determination 
No.200500584 dated 5 November 2005 
to modify conditions so as to permit 
amplified music to be played 24 hours 
per day 7 days a week in the Hotel 

Withdrawn as Consent 
No.200500584 was time 
limited to a period of 4 
years.  

 
4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
6 August 2019 Application lodged with Council 
30 August 2019 Site inspection undertaken 
14 October 2019 Request for additional information sent to applicant (detailed below) 
22 October 2019 
to 15 November 
2019 

Additional information submitted to Council at the request of Council 
Officers 

 
The initial application did not contain sufficient information to make an informed assessment 
of the application. Specifically the application did not contain a Plan of Management detailing 
how the premises would be managed or an acoustic report which demonstrated how the 
premises could operate during late night hours without impacting on nearby residences.  
 
Council Officers made numerous requests for the information to allow an assessment to take 
place from 14 October 2019 until 15 November 2019.  
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An amended Acoustic Report was submitted to Council on 29 October 2019 in response to 
concerns raised regarding the likely impact of amplified music on the surrounding residential 
properties. The acoustic report including testing between 2:00am and 3:00am on one 
occasion.  
 
The acoustic report did not include pre- and post-midnight levels at which music could be 
played and acoustic compliance could be achieved at a nearby residence. At the request of 
Council Officers this information was provided on 15 November 2019. 
 
5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
4.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

• Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
• Marrickville Local Environmental Plan 2011 

 
The following provides further discussion of the relevant issues:  
 
5(a)(vii) Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
 
An assessment has been made of the matters set out in Division 2 Maters for Consideration 
of the Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005. It is 
considered that the carrying out of the proposed development is generally consistent with 
the relevant maters for consideration of the Plan and would not have an adverse effect on 
environmental heritage, the visual environmental, the natural environment and open space 
and recreation facilities. 
 
5(a)(ii) Marrickville Local Environment Plan 2011 (MLEP 2011) 
 

The application was assessed against the following relevant clauses of the Marrickville Local 
Environmental Plan 2011: 
 

• Clause 2.3  - Zone objectives and Land Use Table 
• Clause 5.10 - Heritage Conservation 

 
(iv) Clause 2.3 - Land Use Table and Zone Objectives  

 
The site is zoned B2 – Local Centre under the MLEP 2011. The use categorised as a type of 
food and drink premises which is permitted with consent within the zone. The development is 
consistent with the objectives of the B2 – Local Centre zone subject to the imposition of 
appropriate conditions of consent. 
 
(ii) Clause 5.10 – Heritage Conservation  
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The application seeks to modify the hours of operation only with no building works. It is 
considered that the proposed hours of operation will not alter the heritage significance or 
original fabric of the heritage item and will not impact the surrounding heritage conservation 
area.  As such, the development is considered acceptable having regarding to Clause 5.10 
of MLEP 2011. 
 
5(b) Draft Environmental Planning Instruments 
 
Draft Marrickville Local Environmental Plan 2011 (Amendment 4) (the Draft LEP 
Amendment) was placed on public exhibition commencing on 3 April 2018 and accordingly is 
a matter for consideration in the assessment of the application under Section 4.15(1)(a)(ii) of 
the Environmental Planning and Assessment Act 1979. 

The amended provisions contained in the Draft LEP Amendment are not relevant to the 
assessment of the application. Accordingly, the development is considered acceptable 
having regard to the provisions of the Draft LEP Amendment. 

 
5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Marrickville Development Control Plan 2011.  
 
MDCP 2011 Part of MDCP 2011 Compliance 

Part 2.6 – Acoustic and Visual Privacy No – see discussion  
Part 2.8 – Social Impact Yes  
Part 5 – Commercial and Mixed Use Development No – see discussion  
 
The following provides discussion of the relevant issues: 
 
(i) Acoustic Privacy (Part 2.6) 
 
Control C7 requires consideration of noise impacts from commercial development on 
residential amenity. Where a site adjoins a residential area the impacts of proposed 
activities, including the use of amplified music on the site and the proposed hours of 
operation will be considered by Council.  
 
The application includes an Acoustic Report, prepared by Wilkinson Murray dated 5 August 
2019, to investigate the noise impacts of the 24 hours, 7 days a week trading hours. The 
report concludes that noise from amplified music would unlikely be audible during the 
extended trading hours.  
 
The application was referred to Council’s Environmental Health Officer who raised concern 
regarding the likely acoustic impact of the extended hours, specifically given the report 
suggests that amplified music has the potential to be audible inside the most affected 
premises (shop top housing and dwellings at 2A Cavendish Street and Cavendish Lane) to 
the rear of the site. The acoustic report did not make recommendations as to how the 
extended hours could operate without impacting on nearby residential premises.  
 
Concern was previously raised by Council during the assessment of Development 
Application No.200500584.01 regarding the use of manual noise limiters for amplified music. 
The Acoustic Report originally submitted as part of the current application does not address 
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these previous concerns relating to the automation of the noise limiters and does not provide 
detail as to what noise levels the limiters are to be set at (pre- and post-midnight) to achieve 
inaudibility inside 2A Cavendish Street and Cavendish Lane.  
 
The Acoustic report was initially based on testing carried out between 12:30am to 1:45am on 
Sunday 10 February 2019, Friday 12 July 2019 and Monday 15 July 2019. 
 
An amended Acoustic Report was submitted to Council on 29 October 2019 which did not 
address the previous concerns relating to the noise limiters and did not conduct appropriate 
acoustic testing between 3.00am and 6.00am.  
 
The amended Acoustic Report has finding based on one night of testing on Friday 18 
October 2019 between 2:00am and 3:00am. No details of the noise levels set for music in 
the premises pre- and post-midnight were provided when acoustic compliance is said to 
have been reached.  
 
At the request of Council Officers for pre- and post-midnight noise levels the applicant 
provided a letter from ‘Bump Productions’ with post midnight noise levels. It should be noted 
that ‘Bump Productions’ are not an acoustic consultant and did not conduct the acoustic 
testing. It is unclear why the noise levels were provided by ‘Bump Productions’ rather than 
Wilkinson Murray who carried out the acoustic testing.  
 
Given the potential and unresolved acoustic impact of the extended trading hours on the 
surrounding residential premises, particularly post midnight, it is not considered appropriate 
to allow 24 hours, 7 days a week trading. However, Council acknowledges that the Sly Fox 
is an existing licensed premises which has been trading for many years on an established 
“strip” where other operators have approval for late trading (see “Hours of Operation” 
discussion below). If the applicant had been able to supply an acoustic assessment of a 
satisfactory standard, including accurate measurements and recommendations to mitigate 
impacts, extended trading may have been within the contemplation of this recommendation. 
 
However, based on the acoustic information provided by the applicant, and in order to 
protect the amenity of the adjacent residential properties and having regard to the DCP, it is 
considered appropriate to permit the following operating hours: 
 
“Base” hours 

• 9:00am to 12:00midnight Monday to Saturday,  
• 12:00midday to 10.00pm Sundays  
• 9:00am to 10:00pm on Public Holidays  

 
4-year time limited trial period for additional hours: 

• 12:00midnight to 3:00am Monday to Saturday  
 
The trial period will allow the operator to demonstrate good management and, subject to the 
imposition of conditions recommended by Council’s Environmental Health Officer, without 
unacceptably impacting the acoustic amenity of residents within the vicinity. A longer than 
ordinary trial is considered acceptable given that the applicant is already trading on the site 
and has established management and acoustic controls for the use. 
 
(ii) Social Impact Assessment (Part 2.8)  
 
A Social Impact Assessment (SIA) was not sought for the proposed extended trading hours 
given the application seeks to continue the historically approved range of trading hours.  



Inner West Local Planning Panel ITEM 9 
 

PAGE 613 
 
 
 

 
(iii) Commercial/ Light Industrial/ Residential Interface (Part 5.3)  
 
5.3.1.1 Plan of Management 
 
The existing pub is located in close proximity to a number of residential properties. Control 
70 requires a Plan of Management (POM) when a commercial use is proposed in proximity 
to a residential land use and Council considers it may unreasonably impact on the amenity 
of surrounding residences. 
 
At the request of Council officers, the applicant provided a POM, with provisions relating to 
hours of operation, amenity, security measures, garbage collection, deliveries and exiting 
patron noise management. The POM was reviewed by Council Health Officers and is not 
considered sufficient. A condition of consent is recommended for an updated POM to be 
submitted to Council and complied with. 
 
5.3.1.4 Hours of Operation 
 
In accordance with Determination No. 201500077 dated 24 June 2015, the general hours of 
operation are restricted to between 10.00am to 12.00 midnight, Mondays to Saturdays, 
including Public Holidays and 12:00pm midday to 10.00pm on Sundays (excluding the 
courtyard/outdoor dining area). 
 
The application seeks consent to extend the trading hours of the hotel to 24 hours a day, 7 
days a week. The existing hotel is located in close proximity to a number of residential 
properties. As discussed above, the applicant has failed to demonstrate that the proposed 
late night trading will be able to be carried out without an unreasonable acoustic impact on 
the surrounding residential properties post 3:00am. It is also noted that the amenity impacts 
of the premises on the surrounding area are likely to increase post 3:00am. 
 
The subject site is located in close proximity to a number of other licensed premises 
including the Warren View Hotel, The Duke of Edinburgh Hotel, The Queen Victoria Hotel 
and The Hideaway Bar. The Warren View Hotel and Duke of Edinburgh Hotel are permitted 
to trade until 2.00am and The Queen Victoria Hotel is permitted to trade until 3.00am. It 
would not be considered appropriate to permit the subject premises to operate beyond the 
hours of the surrounding premises, particularly given the application has not demonstrated 
that it will not impact the surrounding residential properties. 
 
As discussed above, in light of the neighbouring development, including the other late 
trading premises and the residential neighbours in close proximity to the Sly Fox, it is 
considered appropriate to permit the following operating hours: 
 
“Base” hours 

• 9:00am to 12:00midnight Monday to Saturday,  
• 12:00midday to 10.00pm Sundays  
• 9:00am to 10:00pm on Public Holidays  

 
4-year time limited trial period for additional hours: 

• 12:00midnight to 3:00am Monday to Saturday  
 
5(d) The Likely Impacts 
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The assessment of the application demonstrates that, subject to the recommended 
conditions permitting trading hours to midnight only with a trial period until 3:00am, the 
proposal will have minimal impact in the locality. 
 
Number of Staff 
 
The POM has provided a maximum number of staff to be working on the site at any time. In 
accordance with the POM and previous consents for the premises, a condition of consent 
has been imposed which requires a minimum of two (2) licensed security guards be 
provided. 
 
Number of Patrons 
 
No change to the existing number of patrons permitted on the site is proposed. 
 
Waste Collection 
 
No change to the existing waste collection arrangements are proposed. 
 
Loading/Unloading 
 
No changed to the existing loading/unloading arrangements are proposed. 
 
5(e)  The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised and subject to a trial 
period for post-midnight trading, this site is considered suitable to accommodate the 
proposed development, and this has been demonstrated in the assessment of the 
application. 
 
5(f)  Any submissions 
 
The application was notified in accordance with Marrickville Development Control Plan 2011 
for a period of 14 days to surrounding properties. A total of 14 submissions were received 
during the notification period. 
 
The submissions raised the following concerns which are discussed under the respective 
headings below: 
 
Issue: Noise 
Comment:  
 
Concern was raised in a number of objections regarding the increased noise impacts on the 
surrounding residential properties of both the internal amplified music and patrons exiting 
and entering the premises as a result of the proposed hours. It is considered that the internal 
amplified music is likely to have an unreasonable impact on the surrounding residential 
properties and as such, the hours of operation have been limited to midnight.  
 
It is considered that appropriate external patron noise mitigation measures have been 
included in the Plan of Management submitted with the application and these have been 
included as a condition of consent.  
 
Issue: Anti-Social Behaviour 
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Comment:  
 
Concern was raised in a number of submissions regarding the increased anti-social 
behaviour of patrons existing and entering the premises as a result of the proposed hours, 
particularly given the proximity of the premises to residential properties, schools and aged 
care facilities. The issues raised included the safety of both persons and properties in the 
surround areas, lack of security and police presence around the premises, lack of an internal 
smoking area and disregard of lockout laws imposed in other areas of Sydney.  
 
It is considered that appropriate security measures have been included in the Plan of 
Management submitted with the application to maintain the safety of the surrounding area 
during the permitted hours of consent.  
 
Issue: Litter 
Comment:  
 
Concern was raised in a number of submissions regarding increased litter in the streets 
surrounding the premises as a result of the proposed hours. It is considered that appropriate 
measures have been included in the Plan of Management submitted with the application to 
minimise the amount of patron litter outside of the premises. In addition, a condition of 
consent has been imposed which requires litter patrols be undertaken around the site at 
least once a day. 
 
Issue: Unauthorised Operating Hours 
Comment:  
 
Concern was raised in a number of submissions regarding the existing operation of the 
premises outside of the approved trading hours including amplified music being played 
outside of the approved hours. This application seeks to rectify this matter and Council’s 
Monitoring team are aware of the breaches to the approved consent.  
 
Issue: Parking 
Comment:  
 
Concern was raised in a number of submissions regarding the increased demand for on-
street parking as a result of the proposed hours. The premises is identified as being within 
‘Parking Area 1’ within MDCP 2011. Within Area 1, the parking provision for pubs is 
determined based on the number of staff only and therefore the proposed increase to the 
trading hours will not alter compliance with Council’s parking requirements. 
 
Issue: Notification Process 
Comment:  
 
Concern was raised in a submission regarding the number of properties that were included 
the notification process. The application was notified in accordance with the notification 
requirements of MDCP 2011. 
 
After the notification period, the applicant commenced several online petitions which 
generated an additional 172 submissions to Council and approximately 1480 signatories 
through an applicant-led petition. A review of the ‘change.org’ petition currently shows over 
6000 signatories at the time of preparing this report.  
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The submissions received by Council following this petition generally support licensed 
premises however many of the comments made do not directly relate to the planning merits 
of the current application.  
 
The applicant has supplied a copy of the responses to their online petition. The petition does 
not relate to the current application and was not conducted by Council. The petition relates 
to licensing laws and calls for community support in preventing Inner West Council from 
“shutting down the Sly Fox”.  
Liquor licenses are controlled by State Government through the Office of Liquor and Gaming 
and are not controlled by Council.   
 
Council has not issued any statutory orders or similar proceedings to close the Sly Fox, but 
the applicant has suggested that if their application is unsuccessful the business will become 
financially unviable.  This may well be a factor for the Panel’s consideration as an “economic 
impact” under section 4.15(1)(b) of the Environmental Planning and Assessment Act 1979.  
 
However, it is Council’s planning assessment that the pub is trading on the site at present 
under its approved hours, and that economic benefits any extended hours must be weighed 
in the balance with the other matters for consideration under s4.15 including environmental 
impacts and the effects on neighbouring land, especially the neighbouring residential 
properties.  The applicant has not satisfactorily demonstrated that the most severe of the 
acoustic impacts can be adequately mitigated and therefore Council recommends a more 
restrictive range of trading hours than the applicant seeks and a trial period in order to 
monitor the impacts. 
 
 
5(g) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
Subject to the recommended trading hours including a trial period, the proposal is not 
considered contrary to the public interest. 
 
6 Referrals 
 
6(a) Internal 
 
Environmental Health Officer – Refer to Part 5(c) of this report. 
 
6(b) External 
 
NSW Police – The application was referred to the NSW Police Force who raised an 
objection to the proposed trading 24 hours a day, 7 days a week given the potential 
unreasonable amenity impact on the neighbourhood and recommended that the approved 
hours be no later than other licensed premises in the surrounding area. 
 
The application is recommended for limiting trading hours to those of surrounding licenses 
premises subject to a trial period. 
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7. Section 7.11 Contributions/7.12 Levy  
 
Section 7.11 contributions/7.12 levies are not payable for the proposal.  
 
8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Marrickville Local Environmental Plan 2011 and Marrickville Development Control Plan 
2011 subject to appropriate conditions of consent, particularly those seeking to mitigate 
acoustic impacts and impose a trial period on the late night trading hours.  
 
Subject to these conditions, the development will not result in unacceptable impacts on the 
amenity of the adjoining properties and is considered to be in the public interest.  
 
9. Recommendation 
 
A. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to approve Development Application No. 
DA201900269 to extend the trading hours of the Hotel at 199 Enmore Road, Enmore 
subject to the conditions listed in Attachment A below. 
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Attachment A – Recommended conditions of 
consent
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Attachment B – Acoustic Report 
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Attachment C – Plan of Management 
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Attachment D- Bump Production Letter  
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